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JURISDICTIONAL STATEMENT 

 Plaintiff LaWanda King sued Defendant Ford Motor Company under 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, the Family 

Medical Leave Act (“FMLA”), 29 U.S.C. § 2601, and the Illinois Whistleblower 

Act, 740 Ill. Comp. Stat. 174/1. Doc. 1. 

 The district court had federal question jurisdiction under  

28 U.S.C. § 1331 and 28 U.S.C. § 1343(a), and exercised jurisdiction over the 

supplemental state law claim via 28 U.S.C. § 1367(a). On September 29, 2015, 

the district court granted summary judgment for Ford on the federal claims 

and declined jurisdiction on the remaining state law claim, dismissing it 

without prejudice. Appendix at A 1-A 14; Doc. 86. King filed a timely Rule 59 motion 

to alter or amend the judgment on October 27, 2015, which tolled the time to appeal, 

and which the district court denied on August 24, 2016. A 15. 

On September 9, 2016, King filed a timely notice of appeal. Doc. 101. 

The Seventh Circuit Court of Appeals has jurisdiction under 28 U.S.C. §§ 1291 

and 1294, which bestow jurisdiction on courts of appeals from all final 

decisions of the district courts. 
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STATEMENT OF THE ISSUES 

I.  Ford employee Grant Morton witnessed numerous FMLA and Title VII 

violations by Ford employees. The district court struck his declaration because 

he was not disclosed in King’s initial Rule 26 disclosures. However, Morton 

was mentioned in multiple depositions and identified in King’s interrogatory 

responses. King supplemented her Rule 26 disclosures with those 

interrogatory responses. 

Was barring Morton’s outcome determinative declaration an abuse of 

discretion? 

II.  King was eligible for FMLA protection during her employment, taking 

FMLA leave several times. She also testified to working enough hours to be 

FMLA eligible at termination and provided a chart in support. While Ford’s 

timekeeping was riddled with errors, the court adopted it and found King did 

not work enough hours to be FMLA eligible at termination. 

 Reviewed de novo, is there an issue of fact on FMLA eligibility?  

III.  King complained of sexual harassment and took FMLA leave several 

times. Ford subsequently removed her from her regular position, frequently 

reassigned her, shorted her pay, denied her overtime and leave, and fired her. 

Reviewed de novo, are there issues of fact as to FMLA interference and 

FMLA and Title VII retaliation? 
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STATEMENT OF THE CASE 

Ford Motor Company Hires King 

 LaWanda King began working for Ford Motor Company as an hourly 

employee at an Ohio facility in 1992. Doc. 67-1 at 296-97. King worked as a 

Headlight Aimer in the Chassis Department prior to transferring to Ford’s 

Chicago Assembly Plant (“the Plant”) on August 16, 2010. Doc. 67-1 at 24-25. 

As an hourly employee at the Plant, King continued in the Chassis 

Department as Headlight Aimer until she was transferred in April 2012. Doc. 

67-1 at 157; Doc. 60 at 518, ¶ 40. King was a union member subject to local 

and national collective bargaining agreements. Doc. 67-1 at 31-32.  

 Ford’s Medical Leave and FMLA Procedures 

 Employees who are unable to work three or more consecutive days for 

medical reasons must open a medical claim by calling Unicare, Ford’s third-

party benefits administrator. Doc. 60 at 512, ¶ 20. The Ford medical leave 

bulletin gives employees 14 days from the last day worked to provide medical 

justification for leave via Ford Form 5166. Doc. 46-14 at 337; Doc. 66 at 1395-

97. There were two versions of Form 5166. One version has a checkbox for 

FMLA leave, and the other states it is required for FMLA leave. Doc. 63-2; 

Doc. 63-3. Additionally, one version of Form 5166 gives employees 15 days to 

submit medical justification, while the other requires employees to “timely 

submit” their justification. Doc. 63-2; Doc. 63-3; Doc. 60-20. Ford’s Labor 
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Relations Representatives Natalie Dahringer and Aaron Wynn testified to a 

15-day deadline for the justification. Doc. 60-2 at 674; Doc. 60-3 at 803. The 

employee’s physician completes Form 5166 and sends it to Ford for processing. 

Doc. 63-2; Doc. 63-3.  

Alternatively, employees can use Ford Form 5170. Doc. 66 at 1402; Doc. 

46-24; Doc. 60-1 at 570-71, 586. Form 5170, which King was never instructed 

to complete (and she never saw until discovery), is sent to Labor Relations. 

Doc. 60-1 at 586; Doc. 66 at 1402. King only used Form 5166, although Ford 

produced a Form 5170 completed on her behalf. Doc. 66 at 1402; Doc. 46-17.   

The Plant Medical Department determines whether the medical 

justification is valid. Doc. 46-14. Labor Relations Supervisor Fluretta 

Drummer admitted Labor Relations received complaints from employees that 

the Medical Department lost documents and failed to file and process 

paperwork. Doc 60-1 at 597-98. No set criteria govern the medical justification 

determination, and the Medical Department can accept documents requesting 

medical leave with unspecified dates. Doc. 60-20; Doc. 63-5.  

Ford’s 5-Day Quit Notice  

 After employees submit Form 5166 and the Medical Department deems 

the justification insufficient, leave may be denied and the employee subjected 

to a 5-Day Quit Notice (“Notice”). Doc. 46-14; Doc. 46-3. Ford’s electronic 

medical records and timekeeping systems trigger the Notice. Doc. 60 at 526, ¶ 
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67. The Notice gives an employee five working days (from the date of the 

postmark and excluding holidays and weekends) to return to work or provide 

justification for continued absence after the leave has expired. Doc. 46-3 at 6; 

Doc. 60 at 526-27. The Notice is sent by mail, but employees are often warned 

in advance by phone, giving them additional time to respond. Doc. 46-3; Doc. 

60-20 at 965. The Notice instructs employees to respond to Labor Relations 

(not the Medical Department) by phone or in writing. Doc. 60-10. No 

document sets forth what is a satisfactory response to the Notice. Before an 

employee is fired, Ford claims that Labor Relations confirms with the Medical 

Department that the employee has not received an accepted medical 

justification. Doc. 60 at 529. 

King Takes FMLA Leave 

King took three days of FMLA leave in the spring of 2011 due to 

excessive fumes and inadequate ventilation at the Plant. Doc. 66 at 1400-06.  

She took approved FMLA leave again from July 26 to August 3, 2011. Doc. 60-

4 at 888. The Medical Department had a history of mishandling King’s leave 

paperwork, and mishandled her leave paperwork in this instance, but told her 

upon return that it was resolved. Doc. 66 at 1432-34. In all, King took six 

FMLA leaves during her employment at the Plant. Doc. 60-14; Doc. 66 at 

1435. However, Ford marked her Absent Without Leave (“AWOL”) for those 
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dates and did not correct its records even after King filed grievances. Doc. 60-

14; Doc. 66 at 1435-40; Doc. 60-20. 

Supervisor Michael Riese Pressures King For Sex  

 On December 13, 2011, supervisor Michael Riese told King he was “into 

black women,” she was “an attractive woman,” and that he “could do [her] 

body some good.” Doc. 66 at 1411-15. Riese made similar comments the next 

day, and on subsequent occasions. Doc. 66 at 1411-15, 1502-03. King reported 

Riese to Labor Relations representative Justina DeLangel on December 15, 

2011. Doc. 66 at 1414-15. With the door to DeLangel’s office open, Riese sat in 

the adjoining office of Labor Relations representative Natalie Dahringer and 

listened in. Doc. 67-1 at 79-80. Riese then accused King of verbal abuse and 

sent her home without pay. Doc. 66 at 1415; Doc. 46-27. This prompted King 

to call Ford’s national harassment hotline and again complain. Doc. 46-19. 

The next day, Riese reassigned King. Doc. 46-19.  

King Is Reassigned and Denied Overtime 

Under the collective bargaining agreement, Ford can assign hourly 

employees to different areas. Doc. 46-3. But as a matter of custom, employees 

at King’s classification and seniority were reassigned less. Doc. 46-3. Still, 

King was constantly reassigned from December 2011 (when she first 

complained of sex harassment) until her firing. Doc. 60-20; Doc. 66 at 1423, 

1427. Though she asked for her original assignment as Headlight Aimer, she 
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was shuffled between the motor line, suspension line, and shop areas. Doc. 66 

at 1420-21, 1425-27, 1448-49. Plant superintendent Tony Giles said King was 

saddled with more strenuous assignments because she was “off all the time.” 

Doc. 60-21 at 2; Appendix at A 19. 

On August 9, 2011, Natalie Dahringer of Labor Relations suspended 

King for one month without pay for multiple AWOLs. Doc. 60-14. However, 

King was eligible for FMLA and had submitted FMLA paperwork to Ford. 

Doc. 60-15; Doc. 66 at 1435.  

 King’s requests for overtime, which previously had been granted, were 

now denied. Doc. 66 at 1448-50; Doc. 60-2. At least three employees received 

overtime that eluded King: Kendra Conley, “Sparky” (King did not know his 

real name), and Anthony Miller. Doc. 66 at 1445-50. Additionally, Frank 

Stottlemire received an assignment he admitted to King she should have 

received as he had less seniority. Doc. 66 at 1464-65; Doc. 67-1 at 221-22. 

King underwent surgery and took approved FMLA leave in January 

2012. Doc. 66 at 1424; Doc. 60-5 at 908. While still on leave, King was told to 

report or be fired. Id. King went to the Plant, where Dahringer sent her home 

and told her to return when the FMLA leave was over. Id. King returned to 

work on February 15, 2012. Doc. 66 at 1424. 

Soon after, Ford had King again reporting to Riese. Doc. 66 at 1501-02. 

Riese’s sex-laced comments forced King to again call Ford’s harassment 
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hotline and warn of filing an EEOC charge. Doc. 66 at 1430,1501-02; Doc. 60-5 

at 913. King was advised to contact Human Resources Manager Tony Dodson, 

but he ignored her until she went to the EEOC. Id. When she finally met 

Dodson, he fell asleep during the meeting. Doc. 67-1 at 198-99. 

King Files an EEOC Charge 

King filed her first EEOC charge on March 20, 2012, alleging race, sex, 

and disability discrimination, along with retaliation. Doc. 46-6. King also 

called Ford’s hotline to report FMLA and Title VII harassment. Doc. 60-9; 

Doc. 66 at 1457-58. King filed union grievances after Ford denied her 

overtime, wrongly marked her AWOL, denied her medical leave, and shorted 

her pay. Doc. 66 at 1393, 1440-44, 1452, 1463, 1494-99. 

The EEOC issued a right-to-sue letter on August 31, 2012 and sent it to 

the address listed on the charge. Doc. 60-12; Doc. 60-5. But King was no 

longer receiving mail there, and she contacted the EEOC around Labor Day 

2012 to provide updated contact information. Doc. 63-3. Ultimately, King 

never received the letter and her 90 days to file suit expired. 

King Is Suspended Again 

On April 11, 2012, Valerie Taylor accused King of taking cell phone 

pictures in the Plant and sent her home without pay. Doc. 46-30. This policy 

was not enforced. Doc. 46-30; Doc. 60-5. King returned to work the next day, 

but was reprimanded again for the same offense when Taylor suspended King 
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another two days. Doc. 46-31. Subsequently, King was shorted pay and forced 

to file grievances to receive full payment. Doc. 66 at 1440. King was then 

reassigned to more difficult positions despite pleas to return as a Headlight 

Aimer. Doc. 66 at 1423-27; Doc. 60-21 at 2. 

On November 26, 2012, King was diagnosed with fibromyalgia and 

placed on medical leave until December 14, 2012. Doc. 60-5 at 908. King 

returned to work on December 17, but was not paid for that week and was 

denied overtime. Doc. 60-5 at 911. 

Grant Morton Witnesses Labor Relations’ Machinations 

In January 2013, Aaron Wynn suspended King for two weeks based on 

eight alleged AWOL offenses over the prior 18 months. Doc. 46-30. However, 

in every instance King was either working, or on approved FMLA leave, 

approved vacation, or a personal day. Doc. 66 at 1432, 1491, 1497; Doc. 60-8. 

King apprised Wynn of Riese’s harassment at that time. Doc. 60-20. 

King then met with union chair Grant Morton. Appendix at A 19-A 20. 

King gave Morton the documents she submitted to the Medical Department, 

and told him about the sexual harassment, threats from a Human Resources 

representative, and improper AWOLs and discipline. Id. Morton brought 

King’s documents and concerns to Dahringer: 

  I informed Natalie Dahringer that the Medical Department has  
  issues with paperwork and that Ms. King’s improper AWOLs  
  should be rectified. Natalie Dahringer responded that it would be 



 10 

  helpful if Ms. King dropped her EEOC charge. I asked if that  
  would result in Ms. King’s AWOLs being cleared. Natalie   
  Dahringer responded, “yes.”  
 
  A 20. 
 

Further, Tony Giles told Morton that King was given more difficult 

work because she was “off all the time.” A 19. Labor Relations Supervisor Jim 

Larese warned Morton “your people better stop complaining.” Id. Morton saw 

that King was denied promotions. Id. Ford representatives spoke about 

punishing women who complained of sexual harassment, and discouraged 

Morton from sending these women to Labor Relations. Id. Dahringer and 

Drummer also told him of an employee who would be fired if she did not drop 

her EEOC charge. Id. 

King Continues Working For Free 

In February 2013, King learned she needed minor surgery and would 

need time off. Doc. 66 at 1471-73. She informed Ford her return date was 

February 25. Doc. 66 at 1468-73. She worked that day and the next, and took 

approved paid vacation on February 27-28. Id. Ford did not pay King for those 

days, so she filed a grievance, which Ford ignored. Id. A month later, King 

filed a wage claim application with the Illinois Department of Labor for over 

30 unpaid workdays. Doc. 60-22. 

 The Toll on King 
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King was diagnosed with psychiatric problems, essentially suffering a 

nervous breakdown, from the harassment, AWOL allegations, ignored 

grievances, and discipline. Doc. 66 at 1468; Doc. 67-1 at 319-20. This 

necessitated FMLA leave on March 4, 2013. Id. King filed the appropriate 

forms with the Plant Medical Department and Unicare on March 7. Doc. 46-

33; Doc. 66 at 1468-70; Doc. 63-4. 

 Specifically, King submitted Form 5166 to Unicare requesting medical 

leave effective March 4, 2013. Doc. 66 at 1468; Doc. 46-33. Unicare responded 

that the Medical Department had initiated a request for conditional medical 

leave, pending receipt of an adequate Form 5166. Doc. 46-34. The letter 

warned King of a 5-Day Quit Notice if she did not comply. Id. Ford claimed 

medical justification was due March 14, but Dahringer and Wynn said 

employees had 15 days from the last day worked, giving King until March 15. 

Doc. 46-33; Doc. 60-2 at 619; Doc. 60-3 at 803. 

 King submitted a second Form 5166 before March 21, but the Medical 

Department deemed it inadequate. Doc. 60 at 524-25. Ford issued a 5-Day 

Quit Notice on March 21 and mailed it the next day, Friday March 22, without 

calling King in advance. Id. King’s work schedule was Monday through 

Thursday, and Friday March 29 was Good Friday, a Ford holiday. Doc. 67-1 at 

237, 249-50. King had until April 2 to respond or return to work. Doc. 60-3 at 

849, 859; Doc. 60-6. Ford claimed the deadline was April 1. Doc. 46-15 at 342.   
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 King Files a Second EEOC Charge 

 After Ford denied King’s request for medical leave and refused to pay 

her for all hours worked, she filed another charge with the EEOC and the 

Illinois Department of Human Rights on March 27, 2013. Doc. 46-8; Doc. 46-9. 

She alleged disability discrimination and retaliation based on Ford refusing 

her medical leave, and referenced her first EEOC charge. Doc. 46-8; Doc. 46-9. 

Ford Assures King of Her Compliance, Then Fires Her 

On Monday April 1, King left voicemail messages with three Labor 

Relations representatives, “Alex,” “Nikita,” and Aaron Wynn. Doc. 67-1 at 251-

54; Doc. 46-15 at 343. King also spoke that day with Medical Department 

clerk Rose Mary Campbell. Doc. 66 at 1476-1482. Campbell told King her 

medical leave paperwork was sufficient, and that the 5-Day Quit Notice was 

in error. Id. King asked Campbell if anything was missing and Campbell said 

no, only advising that to extend leave past March 28, King would need a note 

from her physician. Doc. 67-1 at 258-59. Also on April 1, King called Unicare, 

and representative Ruby Hernandez echoed Campbell and told King that the 

information on file justified her continued leave through March 28. Doc. 67-1 

at 256-57; Doc. 50 at 528; Doc. 60-5; Doc. 66 at 1482-83. Finally, King left a 

voicemail with her doctor on April 1 asking she provide the Plant Medical 

Department with an extension request. Doc. 67-1 at 260-61. King’s medical 

provider stated King “requested all communications with both Ford Motor 
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Company and Unicare in a timely manner and we have made every effort to 

send required documents promptly.” Doc. 79-1 at 1797. 

On April 2, 2013, King’s doctor faxed documents justifying King’s leave 

and requesting an extension of medical leave to April 30 to the Plant Medical 

Department and Unicare:  

Patient LaWanda King is under my care at Rush University 
Medical Center. Her medical leave began on 3/4/13 and will need 
to be extended until 4/30/13. If her leave needs to be extended 
beyond 4/30/13, we will contact your department. 
 

  Doc. 60-11.  

 Meanwhile, Wynn was firing King. Doc. 46-40. Wynn conceded King 

called him on April 1 and left him a voicemail, but he did not listen to it until 

after he fired her. Doc. 46-15 at 343. Wynn said King had until April 1 to 

respond or return to work. Id. at 342. The termination card Wynn signed 

listed King’s date of termination as April 2, and the date of her deadline to 

reply to the 5-Day Quit Notice as April 2. Id. at 343; Doc. 60-6. 

King Files a Third EEOC Charge 

King filed another charge with the EEOC and the Illinois Department of 

Human Rights on April 22, 2013, alleging disability discrimination and 

retaliation based on her firing, and referencing her first and second EEOC 

charges. Doc. 46-11; Doc. 46-12. The EEOC sent King a right-to-sue letter for 

her March 27 and April 22 charges. Doc. 46-10; Doc. 46-13. King then sued. 
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Ford Moves For Summary Judgment 

Ford argued at summary judgment that King’s sexual harassment claim 

was time-barred and outside the scope of her EEOC charges, King was not 

FMLA eligible, and that she was fired because she did not provide proper 

notice for her leave. Doc. 45 at 183-87. Ford also claimed King’s FMLA and 

Title VII retaliation claims failed under the direct and indirect methods of 

proof. Id. at 188-94.  

In her summary judgment response, King attached Grant Morton’s 

declaration. A 19-A 20. Morton, the union chair and Ford employee, interacted 

with Labor Relations staff and witnessed retaliation. Doc. 61; Doc. 60-21. Ford 

countered that the declaration should be barred because Morton was not 

disclosed. Doc. 78 at 1689-90. The court allowed further briefing on the issue. 

Doc. 82; Doc. 83. King contended there was no prejudice since Morton was 

mentioned in her deposition and interrogatory responses. Doc. 82 at 1801.  

The Court Grants Summary Judgment 

The district court first found King’s sexual harassment claims time-

barred. Appendix at A 5-A 7. The court then struck Morton’s declaration, 

finding King failed to disclose Morton under Federal Rule of Civil Procedure 

26(a), prejudicing Ford. A 8-A 9. 

As to direct evidence of Title VII retaliation, the court found King’s first 

EEOC charge and one hotline call were her only protected activity. A 8. It 
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found King was fired due to her failure to respond to the 5-Day Quit Notice on 

April 2, 2013. A 9-A 10. As to indirect evidence, it found no similarly-situated 

employees treated more favorably. A 11-A 12. 

The court also rejected King’s FMLA claims, finding King was not 

eligible under the FMLA because she had not worked at least 1,250 hours. A 

12-A 13. It declined jurisdiction on her Illinois Whistleblower Act claim. A 13. 

King Moves To Alter Or Amend The Judgment 

King argued Morton’s declaration was wrongly struck, attaching a letter 

from King to Ford establishing she had supplemented her Rule 26 disclosures 

with her interrogatory responses. Doc. 91-3. She also cited new information 

concerning Morton’s own EEOC charge and retaliation lawsuit against Ford. 

Doc. 91 at 1854. Morton had sued Ford while this suit was pending, with the 

same trial counsel representing Ford in Morton and King. See King, Doc. 9; 

Doc. 10; Morton, Doc. 14; Doc. 16. Morton’s EEOC Discrimination Charge 

mirrored the allegations of his declaration. Doc. 91-2. King also argued the 

court deferred to Ford on the 5-Day Quit Notice process. Doc. 91 at 1855. 

Finally, King asserted she was FMLA eligible, and provided a tally of unpaid 

hours which pushed her past the 1,250-hour threshold. Doc. 91 at 1856. 

The court reaffirmed the exclusion of Morton’s declaration. A 15-A 16. 

The court also rejected King’s time calculations and found she was still 

ineligible under the FMLA. A 16-A 17. King appeals. 
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SUMMARY OF ARGUMENT 

 Title VII and FMLA rights should not hinge on a hyper-technical 

reading of a discovery rule. Yet Ford escapes liability and King’s rights are 

eviscerated by the exclusion of Grant Morton’s testimony on a technicality. 

 Morton watched Ford employees flout the FMLA and Title VII. Such 

blatant evidence of discriminatory motives is rare. But the district court 

barred Morton because he was a surprise to Ford. To the contrary. Morton 

was a Ford employee. He was mentioned during depositions and identified in 

King’s interrogatory responses. Before discovery closed, King supplemented 

her Rule 26 disclosures with those interrogatory responses. Finally, Ford’s 

King counsel was litigating against Morton, and his EEOC charges echoed his 

declaration here. The prejudice to Ford was thus illusory. Abuse of discretion 

is a high hurdle, but King clears it. 

Reversal is also warranted because factual disputes on the FMLA 

claims abound. The district court found King’s termination acceptable because 

she never established a satisfactory response for her absence. But this finding 

requires a fact determination as to what is a satisfactory response. While Ford 

claims King had to contact the Medical Department and submit 

documentation, it also asserts her phone calls to the Medical Department 

(where she was assured her paperwork was adequate) and doctor’s fax were 

insufficient. Additionally, the date King’s medical leave began, her deadline to 
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submit medical justification for the leave (an issue on which Ford is 

inconsistent), the FMLA paperwork, and the 5-Day Quit Notice all pose fact 

questions.  

 The FMLA eligibility finding also plagues the summary judgment 

opinion. King testified to working 1,250 hours and had documents in support. 

But in rejecting King’s eligibility, the court discounted her evidence while 

relying on Ford’s shoddy timekeeping. This was error as a matter of law.  

 Finally, workplace rights in the Plant are a sham. Ford interfered with 

King’s FMLA rights and retaliated against her for having the temerity to 

invoke those rights. The adverse treatment began after King first complained 

about sexual harassment and increased as King continued raising her Title 

VII and FMLA rights. King was refused FMLA leave, given tougher 

assignments, not paid, and wrongly marked AWOL. The coup de grâce 

was a termination engineered by a Labor Relations hell-bent on removing 

King. The FMLA and Title VII protect employees who assert their workplace 

rights. Ford used its weight to torment and terminate LaWanda King because 

she invoked those rights.  

 She deserves her day in court. 
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ARGUMENT 

I.  The District Court Strikes Grant Morton’s Case-Altering Declaration 
Though the Prejudice to Ford Is Nil. 

 Grant Morton witnessed Ford employees express their intent to penalize 

women who objected to harassment, and was asked to stifle their complaints. 

A 19. Tony Giles told Morton that King was assigned more difficult work 

because she took leave. Id. Excluding Morton because he was not in King’s 

initial Rule 26 disclosures is reversible error. 

 A.  Barring Morton ensures summary judgment. 

 Rule 26 requires parties to disclose the identity of persons with 

discoverable information within 14 days of the Rule 26(f) conference. 

FED.R.CIV.P. 26. The Court reviews the exclusion of evidence under Rule 26 

for abuse of discretion. David v. Caterpillar, Inc., 324 F.3d 851, 857 (7th Cir. 

2003). In its determination, the district court should consider: (1) the 

prejudice to the non-movant; (2) the ability of the party to cure the prejudice; 

(3) the likelihood of disruption to the trial; and (4) any bad faith in the late 

disclosure. Id. If the evidence impacts the outcome, reversal is warranted. 

Collins v. Kibort, 143 F.3d 331, 339 (7th Cir. 1998). 

 B.  The David factors support Morton’s testimony. 
 
 In barring Morton, the court ignored his unique vantage point, the Ford 

employees who uttered the retaliatory statements, and King’s letter 
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supplementing her Rule 26(a) disclosures. As such, the district court’s decision 

cannot “assure us that the court considered the David factors.” See Westefer v. 

Snyder, 422 F.3d 570, 584, n. 21 (7th Cir. 2005) (rejecting a one-sentence 

discussion of the harmlessness of Rule 26(a) nondisclosure).   

 The first David factor, prejudice, is nonexistent as Ford was not 

surprised. Morton was a Ford employee as well as union chair, and his 

declaration reflected interactions with Labor Relations staff, some who King 

deposed and some who handled King’s grievances. A 19-A 20. Morton was 

mentioned in Aaron Wynn’s deposition. Doc. 60-3 at 867. King testified in her 

deposition that Morton told her she was disciplined and moved from headlight 

aim for taking medical leave. Doc. 66 at 1426-31. Her interrogatory responses 

identify Morton, who disputed his involvement in King’s reassignment. Doc. 

60-5 at 911, 916. Critically, King supplemented her Rule 26 disclosures with 

these interrogatory responses. Doc. 91-3.  

 Further, Morton sued Ford for retaliation related to assisting the 

Plant’s female employees. Morton v. Ford Motor Co., 15-cv-05388 (N.D. Ill. 

2015); Doc. 91 at 1853; Doc. 91-2 at 1862. The retaliation allegations in 

Morton echoed the declaration here. Doc. 91-2 at 1862; A 19-A 20. Ford thus 

knew of Morton’s statements well before King submitted the declaration. 

Moreover, Ford has the same counsel in Morton and King. Lacking surprise, 

and long before trial, the phantom prejudice cannot bar Morton.  
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 The second and third David factors also favor admission. Morton’s 

declaration was offered during summary judgment. Trial was still 

unscheduled, giving ample time to cure any potential prejudice. Ford also had 

the opportunity in its summary judgment reply and sur-reply briefing to 

attack Morton. These opportunities aside, the district court could have briefly 

reopened discovery to allow Ford to depose its own employee. See FED.R.CIV.P. 

56(d)(4) (allowing courts to “issue any other appropriate order”). Thus, if the 

court took steps to cure potential prejudice, there would be no disruption of a 

nonexistent trial. See David, 324 F.3d at 857.  

 As to the fourth David factor, King did not act in bad faith. The events 

surrounding Morton were in flux. He did not file his EEOC charge until 

January 16, 2015, and King became aware of it much later. Doc. 91-2 at 1863; 

Doc. 91 at 1853. Yet Ford knew of Morton’s allegations before King filed the 

declaration as Ford’s King counsel was litigating Morton. Regardless, Morton 

was not a surprise. He worked for Ford and was mentioned in depositions and 

King’s interrogatory responses. King supplemented her Rule 26 disclosures 

with her interrogatory responses. Doc. 91-3. Ford cannot claim bad faith. 

 C. Morton’s declaration guts Ford’s case. 

 Morton’s insight as a Ford employee enabled him to expose the 

retaliatory strain infesting Labor Relations. As such, barring Morton was an 

abuse of discretion because his declaration is the classic “smoking gun.” See 
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Robin v. Espo Eng’g. Corp., 200 F.3d 1081, 1088 (7th Cir. 2000) (“employers 

usually are careful not to offer smoking gun remarks indicating intentional 

discrimination”). Because Morton shows Ford’s retaliatory intent and 

precludes summary judgment, the exclusion warrants reversal. See Collins, 

143 F.3d at 339 (admitting improper medical bills warranted new trial). 

 Also supporting reversal is Makowski v. SmithAmundsen LLC, 662 F.3d 

818 (7th Cir. 2011). In Makowski, the district court barred a human resources 

director’s admission that the plaintiff and other employees were mistreated 

because they took medical leave. Id. at 821-25. The Court reversed summary 

judgment on the plaintiff’s FMLA claim because the statement was direct 

evidence that pregnancy was a motivating factor in plaintiff’s discharge. Id. at 

824. Equally damning are the statements of Dahringer, Drummer, Giles, and 

Larese, which capture Ford’s flagrant retaliation. 

 The compelling nature of Morton’s testimony is also captured by Ford’s 

unavailing attacks on it. Ford downplays Morton because Wynn, and not the 

staff Morton spoke to, made termination decisions. Doc. 94 at 1882. This is 

legally and factually wrong. For an employee’s statement to constitute an 

admission, he need not have been personally involved in the disputed 

employment action. Stephens v. Erickson, 569 F.3d 779, 793 (7th Cir. 2009). 

Rather, his duties must encompass some responsibility related to the decision-

making process affecting the employment action. Id. 
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 Further, Wynn stated the Medical Department, not himself, made 

termination decisions. Doc. 46-16 at 340. Wynn also did not set job 

assignments. Doc. 46-15 at 340-42. Morton interacted with Drummer and 

Dahringer, Labor Relations personnel who ignored King’s grievances and 

punished her. These same individuals assailed the Plant’s female workers for 

contacting the EEOC and warned Morton that one complainant would be fired 

if her EEOC charge was not dropped. A 19. Tony Giles said Ford was 

punishing King because she was “off all the time.” Id. Morton’s testimony 

sinks Ford and his testimony should be admitted as “justice is dispensed by 

the hearing of cases on their merits.” See Schilling v. Walworth County Park 

and Planning Comm’n, 805 F.2d 272, 275 (7th Cir. 1986).  

 Because King did not violate Rule 26, there should be no sanctions, let 

alone excluding the pivotal witness. Still, trial courts should consider 

alternate sanctions when an exclusion could be outcome determinative. 

Musser v. Gentiva Health Servs., 356 F.3d 751, 760 (7th Cir. 2004) (monetary 

sanctions possible under Federal Rule of Civil Procedure 37(c)). If sanctions 

were proper, the court should have imposed something far less severe given 

King’s compliance with Rule 26 and the lack of prejudice to Ford.  

 In sum, Morton establishes that King’s efforts to comply with Ford’s 

medical leave requirements were futile because her termination was a fait 
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accompli. Barring an eyewitness to the trampling of workplace rights because 

he was not initially included in Rule 26 disclosures is reversible error. 

II.  King Is Eligible for FMLA Leave Because She Worked Sufficient Hours 
During the Relevant Time Period. 

 A.  The evidence is viewed in King’s favor.  

 The Court reviews a district court’s grant of summary judgment de 

novo. Malin v. Hospira, 762 F.3d 552, 558 (7th Cir. 2014). In deciding whether 

summary judgment is proper, the Court views the evidence and all reasonable 

inferences for King. See id. at 554. 

B.  An issue of fact exists when King is FMLA eligible during her 
employment, she testifies to working enough hours, and Ford’s 
timekeeping is in disarray. 

 To demonstrate FMLA interference and retaliation, King must first 

establish eligibility. See Basden v. Prof’l Transp., Inc., 714 F.3d 1034, 1039 

(7th Cir. 2013). To be eligible, King must have worked for one year and for at 

least 1,250 hours in the year preceding the requested leave. See                      

29 U.S.C. § 2611(2)(A). The hour requirement is calculated under the Fair 

Labor Standards Act, 29 U.S.C. § 8 (“FLSA”). Pirant v. United States Postal 

Service, 542 F.3d 202, 208 (7th Cir. 2008).  

The district court found King ineligible based on Ford’s contention that 

King worked 970.6 hours from March 2012 to March 2013. A 12-A 13. The 

court reasoned that King’s affidavit concerning the number of hours worked 

was insufficient. Id. King supplied a chart on reconsideration showing she had 
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worked over 1,250 hours and the inaccuracies of Ford’s records. Doc. 91-5. The 

court rejected it. A 16-A 17. However, the court did not consider that Ford’s 

timekeeping document did not add up to 970.6 hours while King’s chart 

showed she worked over 1,250 hours. 

 The Court should reverse for four reasons. First, King was a senior 

employee familiar with the leave process as she requested and took FMLA 

leave multiple times. Doc. 46 at 240; Doc. 46-17. At summary judgment, Ford 

implied King was eligible in March 2012. Doc. 46 at 240; Doc. 46-17. Ford also 

provided no evidence she was ineligible prior to March 2013. Id. Drawing 

inferences for King, the district court should have found her eligible for most 

of her employment and should have, at the least, considered her FMLA 

interference and retaliation claims in relation to her earlier leave and leave 

requests.  

Second, King relied on her testimony to establish 1,250 hours. The 

district court wrongly dismissed such testimony as insufficient. The FMLA 

uses the same hours standards as the FLSA. Pirant, 542 F.3d at 208. Under 

the FLSA, an employee’s testimony concerning hours worked is admissible. 

“Relying on the employee’s recollection [of hours worked] is permissible given 

the un-likelihood that [she] would keep . . . records. ” Melton v. Tippecanoe 

Cnty., 838 F.3d 814, No. 14-3599 at *8 (7th Cir. 2016). The district court’s 

rejection of King’s testimony was a credibility determination. King was in the 
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best position to know which days she worked and how many hours. More so 

given Ford’s penchant for finding King AWOL and its admitted error-prone 

timekeeping. Doc. 60-15; Doc. 66 at 1435; Doc. 46-15 at 341. King presented 

enough evidence of FMLA eligibility to survive summary judgment.   

Third, if the employer’s records are questionable, the employee’s burden 

at summary judgment is lightened. Kuebel v. Black & Decker Inc., 643 F.3d 

352, 362 (2d Cir. 2011), citing Brown v. Family Dollar Stores, 534 F.3d 593, 

594-98 (7th Cir. 2008). That principle applies here because Ford confessed to 

timekeeping errors. Doc. 60 at 520, ¶ 48. Ford also backtracked on many of 

King’s improper AWOLs and used some of those same AWOLs as leverage to 

evade the EEOC. A 20. Ford’s credibility on this point is in tatters.   

Further, King’s state wage claim, based on her recollection of unpaid 

hours, established over 30 unpaid days from October 2011 to March 26, 2012. 

Doc. 60-22 at 972. Ford submitted this claim at summary judgment without 

its second page, which contains King’s estimate of total unpaid days. Doc. 46-

25 at 387. Ford’s version only listed one unpaid week. Id. By ignoring the 

state wage claim, the district court improperly elevated the hurdle for King. 

See Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 687 (1946) 

(disapproving higher burden of proof in FLSA cases).  

Fourth, the district court refused to consider the chart establishing King 

worked over 1,250 hours. Doc. 91-5; A 17. The court found the exhibit should 
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have been submitted at summary judgment and thus rejected it on 

reconsideration. Id. (citing Obriecht v. Raemisch, 517 F.3d 489, 494 (7th Cir. 

2008)). At that time, the Court had not yet held employee recollections suffice. 

See Melton, 838 F.3d 814. Still, King could not expect the district court to 

bypass Supreme Court authority and its own case law to require employee-

created records. See Anderson, 328 U.S. at 687; Dominguez v. Quigley’s Irish 

Pub, Inc., 790 F. Supp. 2d 803, 813-15 (N.D. Ill. 2011) (employee recollections 

suffice).  

If the chart establishing King worked 1,250 hours is accepted, a triable 

issue exists. But even if not, King’s state wage claim, her testimony, and 

Ford’s unreliable timekeeping create an issue of fact on FMLA eligibility. 

Reviewed de novo, the Court should reverse. 

III.  Ford Interferes With King’s FMLA Rights While Retaliating Against 
Her for Taking Leave. 

 
 The FMLA seeks to “balance the demands of the workplace with the 

needs of families” and “entitle employees to take reasonable leave for medical 

reasons.” 29 U.S.C. § 2601(b)(1)-(2). Ford scoffs at that congressional aim. 

          A. The record is rife with FMLA interference. 

 The FMLA prohibits interference “with an employee’s attempt to 

exercise any FMLA rights.” Burnett v. LFW Inc., 472 F.3d 471, 477 (7th Cir. 

2006) (internal citations omitted). To establish FMLA interference, King must 
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show: 1) eligibility for FMLA protections; (2) Ford was covered by the FMLA; 

(3) she was entitled to take FMLA leave; (4) sufficient notice of intent to take 

leave; and (5) she was denied FMLA benefits. See James v. Hyatt Regency, 707 

F.3d 775, 780 (7th Cir. 2013). Ford did not dispute it is covered by the FMLA 

or that King is entitled to FMLA benefits. Doc. 61 at 980. In fact, Ford 

acknowledges King obtained FMLA leave. Doc. 46-17. 

 FMLA interference includes even the threat of adverse consequences. 

Preddie v. Bartholomew Consol. Sch. Corp., 799 F.3d 806, 818 (7th Cir. 2015). 

Preddie reversed the defendant’s summary judgment on FMLA interference 

and retaliation. Id. at 816-19. The plaintiff provided notice of intent to take 

leave by contacting his employer. Id. However, a supervisor told plaintiff “you 

can’t take off.” Id. King was subjected to more pernicious interference, 

including refusal of FMLA leave, tougher assignments, wrongly marked 

AWOL, and termination. If the employer’s conduct precluded summary 

judgment in Preddie, summary judgment falls here.  

 B. Ford refuses King leave after she provides notice. 

King contacted Unicare on March 7, 2013 to initiate medical leave. Doc. 

66 at 1467-70; Doc. 63-4. King then submitted Form 5166 to the Medical 

Department, dated March 7, 2013. Doc. 46-35. Both actions apprised Ford 

that King may qualify for FMLA leave. And any failure to file Form 5170 is of 

no import. King never saw, let alone submitted Form 5170. Doc. 66 at 1402. 
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There is additional confusion because Form 5166 requests information 

regarding “FMLA eligibility” in one version while another version states “your 

patient has requested leave under the FMLA” and the form must be 

submitted to “retain the benefit of FMLA protection.” Doc. 63-1; Doc. 63-2. 

Ford’s use of two separate forms with the same designation can confuse 

employees, and creates a triable issue of the objectivity of Ford’s FMLA leave 

process and King’s compliance. In any event, King provided adequate notice of 

her intent to obtain FMLA leave when she submitted Form 5166. 

 King was mailed a 5-Day Quit Notice on March 7, 2013, which she 

responded to. Doc. 60-15; Doc. 60-3 at 857. She was sent another Notice on 

March 21, 2013, instructing her to respond “in writing or by telephone” to 

Labor Relations. Doc. 60-10. She did so.  

 On April 1, 2013, King complied with the Notice when she left three 

messages with Labor Relations representatives Alex, Nikita, and Aaron 

Wynn. Doc. 67-1 at 251-54; Doc. 60-5; Doc. 66 at 1475-83. While the Notice did 

not require employees to contact the Medical Department, King did. Medical 

Department clerk Rose Mary Campbell told King the March 21 Notice was in 

error and her leave was justified through March 28. Doc. 66 at 1476-1482. 

Unicare representative Ruby Hernandez also told King her leave continued 

through March 28. Doc. 50 at 528; Doc. 60-5; Doc. 66 at 1482-83.  
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While King was in compliance on April 1, her doctor faxed documents to 

the Medical Department the following day justifying King’s leave and 

requesting an extension to April 30. Doc. 60-11; Doc. 66 at 1483. The Medical 

Department confirmed receipt. Id. The April 2 fax was yet another component 

of King’s compliance with the March 21 Notice. Doc. 60-3; at 849, 859; Doc. 60-

6. King thus provided sufficient notice that she sought FMLA leave, which 

Ford denied. King has established a question of fact that her April 2 

termination interfered with her FMLA rights. 

Additionally, if a certification for leave is insufficient, the employer 

must provide the employee an opportunity to cure the deficiency. Hansen v. 

Fincantieri Marine Grp., LLC, 763 F.3d 832, 837 (7th Cir. 2014) (reversing 

summary judgment because court chose between competing inferences 

concerning whether employee’s leave was due to medical necessity). Ford 

never gave King a chance to cure any purported deficiency—it instead lulled 

her into a false sense of security by assuring her she was in compliance, a 

form of estoppel by misconduct. King has demonstrated an issue of fact on 

FMLA interference. Reviewed de novo, the Court should reverse. 

          C.   The record is rife with FMLA retaliation. 

 The FMLA prohibits retaliation against an employee who exercises her 

FMLA rights. 29 U.S.C. § 2615(a)(2), (b). An employer cannot use FMLA leave 

as a negative factor in promotion, termination, or other employment decisions. 
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Breneisen v. Motorola, Inc., 512 F.3d 972, 978 (7th Cir. 2008). To demonstrate 

FMLA retaliation, King must show: (1) protected activity; (2) an adverse 

employment action; and (3) a causal connection between the two. See Carter v. 

Chi. State Univ., 778 F.3d 651, 657 (7th Cir. 2015). Along with termination, 

reduced pay or benefits constitute an adverse employment action. Collins v. 

Illinois, 830 F.2d 692, 703 (7th Cir. 1987).  

 Ford conceded King engaged in protected activity and suffered adverse 

employment action. A 7. In fact, King’s improper discipline resulted in unpaid 

time. Doc. 60-20; Doc. 60-14; Doc. 66 at 59; 103-10, 141-57. Ford also failed to 

pay King by improperly marking her AWOL. Id. The retaliation allegations 

encompass the interference allegations above and are incorporated here. 

  1. The subjectivity of the 5-Day Quit Notice process. 
 
 The district court found King was fired because she did not “properly 

respond to the 5-Day Quit Notice.” A 12-A 13. This finding has four flaws. 

 First, the collective bargaining agreement provides Ford “may send” a 5-

Day Quit Notice when medical leave has expired. Doc. 45 at 190. The 

permissive language implies that Notices are not always sent, especially when 

the Medical Department is unaware of the nature of leave. 

 Second, employees were sometimes called when or before Notices were 

mailed. Doc. 60 at 536; Doc. 60-20 at 965. Ford provided no evidence to the 

contrary. Doc. 77 at 1664-65. King timely responded to the final Notice or, 
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according to Ford, one day late. A 9-A 10. Ford claimed the deadline was April 

1, yet the termination card listed the deadline as April 2. Doc. 60-6. This is a 

material issue of fact for which the court wrongly sided with Ford. Further, 

even if the rest of the process is objective, giving some employees additional 

time to respond but not King impacted her ability to meet the deadline. 

Advance notice is outcome determinative given the short timeframe of the 5-

Day Quit Notice process. The district court glossed over Ford’s telephone calls 

in advance of the Notice and the absence of such calls to King, along with the 

inherent conflict of Ford’s position on the response deadline. A 11.  

 Third, what constitutes a satisfactory response to a 5-Day Quit Notice is 

never explained. The voicemail King left was never considered to determine if 

her response was satisfactory. Doc. 46-15 at 343. While acceptance of medical 

paperwork is made by the Medical Department, Ford provided no evidence of 

objective guidelines. Doc. 46-15 at 340. Employees may grieve denials, but 

there are no fixed rules for that process. Doc. 46-3. Lacking any objective 

criteria, the district court wrongly viewed the facts in Ford’s favor, more so 

given Labor Relations’ retaliatory mentality. A 19.  

 Fourth, a reasonable jury could find King’s response was satisfactory for 

the simple reason that Ford told her it was. See Doc. 66 at 1476-83. During 

the flurry of calls King made on April 1, Medical Department clerk Campbell 

told King the March 21 Notice was in error. Doc. 66 at 1476-1482. King also 
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left a voicemail with Aaron Wynn on April 1 regarding her leave request. Doc. 

46-15. Instead of responding, Wynn stuck his head in the sand and processed 

King’s termination card the next day, the date of her deadline to reply to the 

Notice. Doc. 46-40; Doc. 46-15 at 343. The court neglected Ford’s inconsistency 

between Wynn’s testimony that the response deadline was April 1, and the 

termination card he signed that listed April 2. The court also made a fact 

determination when it deemed King’s doctor’s note insufficient to comply with 

the Notice. A jury could find that a doctor stating King was under her care 

and needed to extend the leave would be a satisfactory response.  

 Since there is conflicting evidence of the reason for King’s termination, 

and the date of her deadline to respond, summary judgment is improper. See 

Baptist v. Ford Motor Co., 827 F.3d 599, 601-02 (7th Cir. 2016). More so 

where, like Baptist, the proffered reason of absenteeism is bound to other 

questions of fact. See id. (reversing summary judgment because Ford’s 

hostility to employee’s request for worker’s compensation created an issue of 

fact). Baptist warrants reversal. 

  2.  The retaliation evidence is diluted. 

 Morton’s declaration that Ford representatives sought to punish King 

for FMLA leave and female employees for reporting harassment, coupled with 

King’s testimony, link King’s protected activity and Ford’s adverse treatment. 

Doc. 60-21; Doc. 66 at 1453. While King transferred to the Plant in August of 
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2010, the unwarranted discipline, improper AWOLs, overtime denial, job 

reassignments, and promotion denial began after she reported harassment 

and took leave. Doc. 60-20; Doc. 60-14; Doc. 66 at 59; 103-10, 141-57, 220.  

 This timing was no coincidence. Tony Giles said King was being 

removed as a Headlight Aimer because she took leave. A 19-A 20. Jim Larese 

warned Morton “your people better stop complaining.” Id. Dahringer offered to 

erase King’s AWOLs if King kept the EEOC at bay. Id. Wynn knew King 

engaged in protected activity when he disciplined her on January 23, 2013 as 

King raised the medical leave requests and her supervisor’s demands for sex. 

Doc. 60-20. Finally, four employees were treated better: Kendra Conley, 

“Sparky,” Anthony Miller, and Frank Stottlemire. Doc. 66 at 1445-50, 1464. 

  3.  The protected activity is ignored. 

 FMLA protected activity includes taking FMLA leave and valid requests 

for leave. 29 U.S.C. § 2615(a)(1) (requesting leave); Carter, 778 F.3d at 657 

(taking leave). Ford admits King took approved FMLA leave in April 2012. 

Doc. 46 at 240; Doc. 46-17. King pointed to other instances in which she 

submitted valid FMLA paperwork and was denied leave. Doc. 61 at 978-79. 

Ford disputes this, but provides no contrary evidence. Doc. 78 at 1694-95. The 

district court did not acknowledge this factual dispute, instead treating the 

first EEOC charge and King’s final leave as the only protected acts. A 7.  
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 The court’s narrow view of protected activity skewed its retaliation 

analysis. Engaging in three years of protected activity, King had the 

harassment hotline and the Chicago EEOC office on speed dial. Drawing 

reasonable inferences in King’s favor and considering the full scope of 

activities protected by the FMLA, the district court should have recognized 

King’s consistent pattern of protected activity and ensuing retaliation. Most of 

King’s protected activity occurred while she was eligible for leave. The district 

court incorrectly ruled that King was FMLA ineligible at firing. Regardless, 

King had been eligible as Ford conceded King’s eligibility in April 2012. Doc. 

46 at 240. And even if King was ineligible at termination, a reasonable jury 

could find the fulcrum for firing was her prior FMLA leave and leave requests. 

 Finally, if King’s retaliation charge cannot be based on earlier FMLA 

activity and her sexual harassment complaints, these actions are still relevant 

as background evidence. See Malin, 762 F.3d at 561. King can use prior acts 

as background evidence to support a claim. See National Railroad Passenger 

Corp. v. Morgan, 536 U.S. 101, 113 (2002).   

 D.  The evidence shows impermissible retaliation when considered as 
a whole under Ortiz. 

 The district court divided the evidence and addressed King’s retaliation 

claims under the now obsolete “direct” and “indirect” methods. A 7-A 13; A  

15-A 17. The Court scrapped these methods in Ortiz v. Werner Ent., 834 F.3d 
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760, No. 15-2574 at *7, 9 (7th Cir. 2016). Ortiz articulated a single standard: 

whether a “proscribed factor caused the discharge or other adverse 

employment action.” Id. at *6, 9. The plaintiff in Ortiz testified the company 

fired him for practices it tolerated when practiced by others. Id. at *12. This, 

along with frequent racial abuse, could allow a jury to find the termination 

was pretextual. Id. at *4-5.  

 The facts at bar demonstrate a pretextual firing. King was punished for 

engaging in FMLA protected activity and objecting to harassment and 

retaliation. She took and made valid requests for FMLA leave throughout her 

employment. She was denied overtime and reassigned to tougher jobs. This 

retribution intensified when King raised the specter of an EEOC complaint. 

Doc. 60-5 at 913; Doc. 66 at 1423-27; Doc. 60-21 at 2. She went unpaid, was 

wrongly disciplined, punished for petty offenses, and wrongly deemed AWOL 

numerous times. Her grievances regarding the unfair treatment were ignored, 

prompting multiple EEOC complaints. During her last medical leave, she was 

given a 5-Day Quit Notice without prior warning. Ford rejected King’s 

justification after it confirmed her paperwork was adequate. Ford then fired 

her on the day the response was due, ignoring her voicemail to Wynn and 

doctor’s fax. Doc. 46-15 at 343; Doc. 60-11. The fix was in. 

 The district court’s bifurcation impacted the outcome. Morton’s 

declaration provides the “smoking gun” sufficient to create a triable issue in 
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itself. See Alexander v. Casino Queen, Inc., 739 F.3d 972, 979 (7th Cir. 2014) 

(admission of discriminatory intent is a “smoking gun”). And even without the 

declaration, the remaining evidence, when considered under a unified analysis 

and drawing reasonable inferences for King, establishes triable issues on both 

FMLA retaliation and interference. Considering King’s saga as a whole, the 

reality is inescapable—Ford punished King for speaking out and taking leave, 

and then fired her under the cover of its convoluted leave process. Reviewed 

de novo, the Court should reverse. 

IV. Ford Punishes King for Exercising Her Title VII Rights.  

 In addition to FMLA retaliation, King suffered retaliation for exercising 

her Title VII rights. Title VII prohibits an employer from retaliating against 

an employee for conduct protected under the Act. 42 U.S.C. § 2000e-3(a). 

The Title VII retaliation King suffered also includes the FMLA retaliation 

discussed above and is incorporated here.  

 As set forth above, King connected the protected activity and adverse 

employment action. Ford conceded King engaged in protected activity by 

calling Ford’s harassment hotline and filing EEOC charges. A 7-A 8. But Title 

VII protects more than just formal complaints, EEOC charges, and lawsuits. 

It includes opposing practices unlawful under Title VII. O’Neal v. City of 

Chicago, 588 F.3d 406, 409 (7th Cir. 2009). King filed three EEOC charges 
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and called Ford’s harassment line four times, along with complaining to 

Morton and Wynn. Doc. 46-19; Doc. 46-20; Doc. 46-21; A 19.   

 Ford sought to discharge and retaliate against women who complained 

about sexual harassment. A 19-A 20. This included King, who rejected 

Michael Riese’s sexual advances. Doc. 46-19. In objecting to sex harassment, 

King became a target of Labor Relations. A 19-A 20. Just months before 

King’s termination, Dahringer told Morton that King’s AWOLs would be 

removed if King dropped her EEOC charge. Id. Dahringer also warned of 

terminating a female employee for filing an EEOC charge. Id. This evidence 

demonstrates Ford’s retaliatory intent, and the retributive mentality of Labor 

Relations, which forced through King’s termination. Doc. 46-40. 

  Ford argues the time between King’s first EEOC charge and hotline 

calls and her termination is attenuated. This argument is undercut by 

Dahringer’s statements in early 2013 dangling the removal of King’s AWOLs 

in exchange for a dropped EEOC charge (exposing Ford’s improper motives). 

Doc. 60-21. Ford also ignores that King made additional harassment hotline 

calls. Doc. 60-9; Doc. 60-20; Doc. 66 at 1457-58. And while Ford admits three, 

its own records indicate four hotline calls. Id; Doc. 46-19; Doc. 46-20; Doc. 46-

21; Doc. 66 at 1457-58; Doc. 60-9; Doc. 60-20. Temporal proximity thus exists. 
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 Reviewed de novo and viewed in the light most favorable to King, there 

is an issue of fact about whether King was punished and terminated in 

retaliation for exercising her Title VII rights. 

V.  King’s Sexual Harassment Claim Is Not Time-Barred. 

 The district court dismissed King’s sex harassment claim as time-barred 

because she did not sue within 90 days of the right to sue notice for her first 

charge. A 5-A 6. However, King incorporated her first charge, claim by claim, 

into her second and third charges. Doc. 46-6; Doc. 46-8; Doc. 46-11. Moreover, 

she consistently stated that harassment was ongoing. Doc. 60-20; Doc. 66 at 

1412-1. Reporting supervisor Riese’s harassment spawned the subsequent 

adverse employment actions, and led to her firing. King’s initial sexual 

harassment claims are thus connected to her claims of ongoing retaliation and 

harassment.  

The district court should have acknowledged that Riese continued to 

harass King, and Labor Relations retaliated against her for reporting Riese’s 

sex requests. A 19. See Malin, 762 F.3d at 554. Moreover, discriminatory 

intent is determined by considering all the facts, not by seizing on a specific 

cut-off date by which conduct must occur. Paz v. Wauconda Healthcare & 

Rehab. Ctr., LLC, 464 F.3d 659, 666 (7th Cir. 2006). The Court should reverse 

summary judgment on King’s sexual harassment claim as it is an integral 

component of the ongoing and continuing retaliation. 
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VI. King’s Illinois Whistleblower Act Claim Is Not Preempted. 

King’s Illinois Whistleblower Act claim should be reinstated on remand. 

The district court dismissed it without prejudice because the court dismissed 

King’s federal claims. A 13. The Illinois Human Rights Act does not protect 

medical leave or leave requests, so it does not preempt King’s Whistleblower 

Act claim as it relates to the FMLA. See 775 ILCS 5/1-101 (medical leave 

unprotected); 740 ILCS 174/10 (protecting disclosures of federal law 

violations). King should thus be heard on her Whistleblower Act claim. 

CONCLUSION 

 King uncovered evidence of Ford’s hostility to the FMLA and Title VII. 

Instead of being buried in the minutiae of discovery rules, Ford’s odious efforts 

to suppress discrimination complaints should be heard by a jury. Additionally, 

fact questions pervade the leave process, the deadline to respond to the 

Notice, and King’s termination. Viewing the facts in a light most favorable to 

King, summary judgment was improper.  

 
Respectfully submitted, 

 
s/Christopher Keleher  

 Christopher Keleher 
THE KELEHER APPELLATE LAW 

GROUP, LLC 
180 North LaSalle Street, Suite 3700 
Chicago, Illinois 60601 
(312) 981-0347 



 40 

 

    John Moran 
             The Moran Law Group 

           309 West Washington, Suite 900 
            Chicago, Illinois 60606 

        (312) 630-0200 
 

                Attorneys for Appellant LaWanda King 



 41 

CERTIFICATE OF COMPLIANCE WITH F.R.A.P. RULE 32(a)(7) 

The undersigned, counsel of record for the Appellant, furnishes the following in 

compliance with F.R.A.P. Rule 32(a)(7): 

I hereby certify that this brief conforms to the provisions of F.R.A.P. Rule 

32(a)(7) for a brief produced with a monospaced font.  The length of this brief is 8,966 

words according to the Microsoft word count function. 

 
s/ Christopher Keleher  

 
Christopher Keleher 
THE KELEHER APPELLATE LAW GROUP, LLC 
180 North LaSalle Street, Suite 3700 
Chicago, Illinois 60601 
(312) 981-0347 
ckeleher@appellatelawgroup.com 

 

 



 42 

CIRCUIT RULE 31(e)(1) CERTIFICATION 

I, Christopher Keleher, hereby certify that fifteen paper copies of the 

Appellant’s Brief and Required Short Appendix were sent within 7 days of filing on 

the Court’s ECF system via hand delivery to: 

United States Court of Appeals for the 
Seventh Circuit 
219 S. Dearborn, Room 2722 
Chicago, Illinois 60604 

 
s/ Christopher Keleher  

 

 
 

Christopher Keleher 
THE KELEHER APPELLATE LAW 

GROUP, LLC 
180 North LaSalle Street, Suite 3700 
Chicago, Illinois 60601 
(312) 981-0347 
ckeleher@appellatelawgroup.com 

 

 



 43 

PROOF OF SERVICE 

This is to certify that I have served a copy of the Appellant’s Brief and 

Required Short Appendix upon the party listed herein, by December 16, 2016, to: 

Amir C. Tayrani 
Gibson, Dunn & Crutcher LLP 
1050 Connecticut Avenue, N.W.,  
Washington, DC 20036-5306 
 
  
              s/ Christopher Keleher   
 
 
 
 

Christopher Keleher 
THE KELEHER APPELLATE LAW 

GROUP, LLC 
180 North LaSalle Street, Suite 3700 
Chicago, Illinois 60601 
(312) 981-0347 
ckeleher@appellatelawgroup.com  

 



 44 

CIRCUIT RULE 30(d) STATEMENT 

The undersigned hereby certifies that I have filed electronically, pursuant to 

Circuit Rule 30(d), versions of the brief that are available in non-scanned pdf format. 

 
s/ Christopher Keleher  

 

 Christopher Keleher 
THE KELEHER APPELLATE LAW 

GROUP, LLC 
180 North LaSalle Street, Suite 3700 
Chicago, Illinois 60601 
(312) 981-0347 
ckeleher@appellatelawgroup.com  

 

 

 

 

 

 

 

 



 1 

TABLE OF CONTENTS - APPENDIX 

September 29, 2015 Opinion Granting Summary Judgment (Doc. 85)…........A 1 

August 24, 2016 Opinion Denying Motion to Alter or Amend (Doc. 100)....A 15 

Grant Morton Declaration (Doc. 60-21)..........................................................A 18 

 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

LAWANDA KING,      ) 
) 

Plaintiff,     ) 
) No. 13 C 7967 

v.       )  
) Judge John Z. Lee 

FORD MOTOR COMPANY,   ) 
) 

Defendant.    ) 
 
 

MEMORANDUM OPINION AND ORDER 
 

Plaintiff LaWanda King has sued Defendant Ford Motor Co. (“Ford”), alleging that it 

violated her rights under Title VII of the Civil Rights Act of 1964, as amended under 42 U.S.C. 

§§ 2000 et seq., the Family Medical Leave Act (“FMLA”), 29 U.S.C. §§ 2601 et seq., and the 

Illinois Whistleblower Act, 740 Ill. Comp. Stat. 174/1 et seq.  Ford now moves for summary 

judgment.  For the following reasons, the Court grants the motion.   

Factual Background1 

King began working for Ford as an hourly employee in Ohio on October 5, 1992, before 

eventually transferring to the assembly plant in Chicago, Illinois in 2010.  Def.’s LR 56.1(a)(3) 

Stmt. ¶¶ 2, 4.  As an hourly employee and union member, the terms and conditions of King’s 

employment were governed by a collective bargaining agreement (“CBA”).  Id. ¶ 6.   

Her present claims against Ford stem from events in 2011, when King allegedly began to 

experience various issues at the Chicago assembly plant.  See Pl.’s LR 56.1(b)(3)(B) Stmt. ¶¶ 

102–03; Compl. ¶¶ 9–23.  These issues prompted King to call Ford’s Anti-Harassment Hotline 

on several occasions, as well as file a charge with the Equal Employment Opportunity 

1 The following facts are undisputed unless otherwise noted.   
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Commission (“EEOC”) on March 20, 2012, alleging sex harassment, race discrimination, 

disability discrimination, and retaliation.  Def.’s LR 56.1(a)(3) Stmt. ¶¶ 9, 31, 33.  The EEOC 

issued a right-to-sue notice on August 31, 2012, and sent it to the P.O Box listed on the charge.  

Id. ¶ 12.  As of that date, however, King was no longer receiving mail at that address, and it was 

not until around Labor Day 2012 that King contacted the EEOC to provide her updated contact 

information.  Pl.’s LR 56.1(b)(3)(B) Stmt. ¶ 13.   

In her complaint, King alleges that, as a consequence of her calling the Anti-Harassment 

Hotline and filing an EEOC charge, the company began treating her less favorably.  Compl. ¶¶ 

59–60.  For example, King claims she did not get paid for hours worked on multiple occasions.  

Pl.’s LR 56.1(b)(3)(B) Stmt. ¶¶ 50–51.  In one instance, King complained through a union 

grievance process about a pay shortage of 6.5 hours on December 17, 2012, and on March 4, 

2013, after which Ford agreed to pay King for the alleged shortage.  Def.’s LR 56.1(a)(3) Stmt. 

¶¶ 49–50.   According to King, she filed several more grievances complaining of similar 

incidents, but she does not specify the dates such incidents occurred.  Pl.’s LR 56.1(b)(3)(B) 

Stmt. ¶ 51.  Nor does King identify who at Ford was responsible for these incidents.  Id. ¶ 53.    

In addition, King alleges she was continually denied overtime opportunities throughout 

her tenure with Ford.  Pl.’s LR 56.1(b)(3)(B) Stmt. ¶ 45.  Overtime opportunities for hourly 

employees are governed by the CBA, which states that employees are selected for overtime 

based on seniority and other factors.  Id. ¶ 43.  Employees who believe they have been wrongly 

denied the opportunity to work overtime can file a union grievance.  Id. ¶ 44.  King filed such a 

grievance on December 17, 2012.  Id. ¶ 45.  Although King avers generally that she was denied 

overtime throughout her tenure, she does not point to any other particular incident or grievance 

in support.  Id.  
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King also contends Ford “malicious[ly]” disciplined her in several instances.  Compl. ¶ 

60.  King concedes that she was disciplined for:  (1) absenteeism on August 9, 2011; (2) showing 

disrespect to proper authority on December 15, 2011; (3) leaving her job without permission on 

December 16, 2011; (4) leaving her job without permission on February 27, 2012; (5) failure to 

follow plant rules on April 12, 2012; and (6) refusing to do a job on April 12, 2012.  Def.’s LR 

56.1(a)(3) Stmt. ¶ 54.  In addition, pursuant to its National Attendance Policy, Ford suspended 

King for two weeks on January 23, 2013 because its records showed that she was absent on eight 

occasions.  Id. ¶ 55.  According to King, the suspension was unwarranted because she should not 

have been charged as being absent on those days.  Id. ¶¶ 56–57.   

 On March 7, 2013, King called Ford’s disability benefits administrator, Unicare, and 

requested to be placed on a medical leave of absence, effective March 4, 2013.  Id. ¶ 59.  Unicare 

advised King that her phone call automatically initiated a fourteen-day conditional medical 

leave, but King would still need to submit a Medical Certification Form completed by her 

physician explaining the basis for her requested leave and indicating whether she would need an 

extension beyond the conditional fourteen day period.  Id. ¶¶ 60–61.  King submitted her 

Medical Certification Form sometime before March 21, 2013, requesting an extension beyond 

the conditional period.  Id. ¶ 63.  Ford’s Medical Department, however, determined that the form 

lacked sufficient details to support King’s request for a medical leave.   Id. ¶ 64.   First, the form 

listed both the beginning and ending dates of King’s incapacity as 3/4/13.  See Def.’s Reply Pl.’ s 

LR 56.1(b)(3)(C) Stmt. ¶ 96; Def.’s Ex. JJ, Hubbard Decl. ¶ 5.  In addition, the form stated that 

the anticipated return-to-work date was uncertain.  See id.   

These events triggered the 5-Day Quit Process, a “contractual procedure governed by the 

CBA.”  Def.’s LR 56.1(a)(3) Stmt. ¶ 66.  An employee seeking continued time off after the 
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expiration of medical leave, “must provide sufficient documentation to support and justify” the 

continuation of leave.  Pl.’s LR 56.1(b)(3)(B) Stmt.  ¶ 25.  If the employee fails to do so, the 

employee will be given five business days to rectify the situation or face termination.  Def.’s LR 

56.1(a)(3) Stmt. ¶ 66, Ex. C.   

 Ford provided King notice of the 5-Day Quit Process in a letter dated March 21, 2013.  

The letter informed King her request for continued absence was denied because the form she 

provided did not contain sufficient information.  Def.’s LR 56.1(a)(3) Stmt. ¶ 65.  The letter also 

notified King, that if she did not report to the Human Resources Office or give a satisfactory 

reason for her continued absence to the Human Resources Office in writing or by telephone 

within five working days from the date of the letter, she would be terminated and lose her 

seniority.   Def.’s Ex. KK, 3/21/13 Letter from Dahringer to King.   

 On April 1, 2013, King contacted three labor representatives and was informed that her 

medical leave dates were incorrectly documented and that she needed her doctor to provide 

reasons for an extension or she would be terminated.  Pl.’s LR 56.1(b)(3)(B) Stmt. ¶ 78; Def.’s 

Ex. R, Plaintiff’s Fifth Supplemental Responses ¶ 3.  On April 2, King’s medical care provider 

faxed to Unicare a document that stated the following: 

Patient Lawanda King is under my care at Rush University 
Medical Center.  Her medical leave began on 3/4/13 and will need 
to be extended until 4/30/13.  If her leave needs to be extended 
beyond 4/30/13, we will contact your department.   
 
With patient’s verbal consent, will fax this letter to the Ford Motor 
Company (fax # 773 646 6604) and Unicare (fax # 855 318 9193).   
 

See Def.’s Reply Pl.’ s LR 56.1(b)(3)(C) Stmt. ¶ 121; Def.’s Ex. VV, 4/2/13 Facsimile.  That 

same day, she was discharged for failing to properly respond to the 5-Day Quit Notice.  Def.’s 

LR 56.1(a)(3) Stmt. ¶ 79. 
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 After Ford denied her request, King filed a charge with the EEOC and the Illinois 

Department of Human Rights (“IDHR”) on March 27, 2013, alleging that Ford had discriminated 

against her based on her disability and retaliated against her by denying her request for 

continuation of medical leave.  Def.’s LR 56.1(a)(3) Stmt. ¶ 14.   The EEOC sent Ford a notice 

that King had filed the March 27, 2013, charge on April 5, 2013.  Id. ¶ 16.  After she was 

terminated, King filed another charge with the EEOC and the IDHR on April 22, 2013, alleging 

disability discrimination and retaliation based upon her firing.  Id. ¶ 18.  On August 22, EEOC 

sent King a notice of right to sue regarding her March 27 and April 22 charges.  Id. ¶¶ 17, 19.  

King then filed suit with this Court on November 6, 2013. 

Legal Standard 

Summary judgment is proper in cases where “there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  

The movant bears the initial burden of establishing that there is no genuine issue of material fact.  

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Once the movant has sufficiently 

demonstrated the absence of a genuine issue of material fact, the non-movant must then set forth 

specific facts demonstrating that there are disputed material facts that must be decided at trial.  

Id. at 321–22.   

Analysis 

I.    Title VII Sex Harassment 

As an initial matter, Ford contends King’s sex harassment claims are time barred.  Def.’s 

Mem. 3.  King’s allegations pertaining to sex harassment were the subject of her First EEOC 

Charge.  See Def.’s LR 56.1(a)(3) Stmt. ¶ 9, Ex. F.  Under Title VII, King was required to file 

suit within ninety days of receiving her right-to-sue notice.  42 U.S.C. § 2000e-5(f)(1).  King 
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filed this suit over fourteen months after the EEOC had issued this notice, but she offers two 

reasons why these claims should not be barred. 

First, King argues equitable tolling should apply because she “never received her 

Dismissal and Notice of Rights.”  Pl.’s Resp. 3.   It is true that, generally speaking, “actual 

receipt of the notice is required to start running the 90-day clock.”  Reschny v. Elk Grove Plating 

Co., 414 F.3d 821, 823 (7th Cir. 2005).  However, “when the notice is delayed by fault of the 

plaintiff, the constructive receipt doctrine applies and the 90-day clock starts running once 

delivery is attempted at the last address provided.”  Id.   

Here, King admits she changed addresses before the EEOC had issued her right-to-sue 

notice but failed to notify the EEOC of the change until after issuance.  See Pl.’s LR 

56.1(b)(3)(B) Stmt. ¶ 13 (“Plaintiff admits that on August 31, 2012, she was no longer using 

P.O. Box 08074 as her address.”); King Decl. ¶ 5 (“I contacted the EEOC to inform them that my 

address had changed on or around Labor Day of 2012.”).  The constructive receipt doctrine thus 

applies, and her claims are untimely.  See Reschny, 414 F.3d at 823 (“[Plaintiff’s] negligence in 

failing to apprise the EEOC of his change of address does not toll the period of limitations. That 

he might not have acquired a new address . . . is irrelevant because he was still responsible for 

notifying the EEOC of changes to his contact information.”).2 

King nevertheless argues her sex harassment claims should survive because her Second 

and Third EEOC Charges “referenced and incorporated her first charge.”  Pl.’s Resp. 3.  But this 

is incorrect.  While the Second and Third Charges may refer to the prior sex harassment charge, 

they do not otherwise save it from being time-barred.  Of course, she may still use “the prior acts 

[of sexual harassment] that fall outside the statute of limitations as background evidence in 

2 In the same vein, to the extent that King bases her Title VII retaliation claim on events that took 
place prior to her filing of the March 20, 2012 EEOC Charge, such claims are also time-barred. 
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support of a timely claim.”  Malin v. Hospira, Inc., 762 F.3d 552, 561 (7th Cir. Ill. 2014) 

(emphasis added).  But this does not mean, as King suggests, that she may pursue her untimely 

sexual harassment claims here.  Accordingly, the Court grants summary judgment in favor of 

Ford with regard to Count II.  

II.   Retaliation Claim 

The parties dispute whether King can prove that her termination or any prior adverse 

treatment was in retaliation for her Anti-Harassment Hotline calls and March 2012 complaint to 

the EEOC.  Under Title VII, King can prove retaliation in one of two ways: the direct method or 

the indirect method.  Ripberger v. Corizon, Inc., 773 F.3d 871, 881, 883 (7th Cir. 2014).  King 

contends she can proceed under either method here. 

A. Direct Method 

The direct method requires King to show that: (1) she engaged in statutorily protected 

activity; (2) she suffered an adverse employment action; and (3) there is a causal connection 

between the two.  Id. at 881. Ford does not contest the fact that King engaged in statutorily 

protected activity or suffered adverse employment actions.  Consequently, the parties’ dispute 

focuses on whether King can establish a causal connection between the statutorily protected 

activity and her termination or any unfavorable treatment that she received before her departure.   

Absent evidence that amounts to a “smoking gun,” King must assemble pieces of 

circumstantial evidence that collectively “provide strong support” of a causal connection.  

Harden v. Marion Cnty. Sheriff’s Dep’t, No. 14-1713, 2015 WL 5015633, at *4 (7th Cir. Aug. 

25, 2015) (internal quotations omitted).  The Seventh Circuit “recognize[s] three categories of 

circumstantial evidence: suspicious timing, ambiguous statements, and ‘other bits and pieces 

from which an inference of [retaliatory] intent might be drawn’; evidence that similarly-situated 
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employees were treated differently; and evidence that the employer’s stated reason for the 

decision was pretext.”  Id. (quoting Hobgood v. Ill. Gaming Bd., 731 F.3d 635, 647 (7th Cir. 

2013)). 

i. Causal Connection to King’s Termination 

To establish a causal connection between her termination and protected activity, King 

relies on the timing of her discharge, a statement made by a person in Ford’s Human Resources 

Department, and her suggestion that her failure to comply with the 5-Day Quit Process was 

merely a pretextual reason for her termination.  See Pl.’s Resp. 10, 14–15.  None of these factors, 

however, work in King’s favor.  

First, regarding the timing of her termination, Ford was not aware that King had filed her 

second and third EEOC charges when it terminated her; King admits that notice of the second 

charge was only sent to Ford following her dismissal, and that the third charge was not filed until 

after her termination.  See Pl.’s LR 56.1(b)(3)(B) Stmt. ¶ 16.  Thus, the only protected activities 

at issue are King’s March 20, 2012 EEOC charge, and the lone hotline call made on April 20, 

2012.3  See Pl.’s LR 56.1(b)(3)(C) Stmt. ¶ 123, Ex. 15.  The duration of roughly a year between 

King’s protected activity and her April 2013 termination is too long to raise a reasonable 

inference of causation.  See, e.g., Davidson v. Midelfort Clinic, Ltd., 133 F.3d 499, 511 (7th Cir. 

1998) (five-month passage of time too long to “by itself suggest a causal link”).   

Second, to suggest a retaliatory motive for her termination, King attempts to rely on a 

statement made by a Ford Human Resources representative and cites to the declaration of Grant 

Morton, a former Ford employee who allegedly overheard the statement in question.  See Pl.’s 

 3 King suggests in her brief that there were more hotline calls but does not indicate when those 
were or provide any basis for finding that they were after April 20, 2012.  See Pl.’s Resp. 15; Pl.’s LR 
56.1(b)(3)(C) Stmt. ¶ 123.  As noted above, King cannot rely on any hotline calls made prior to March 20, 
2012, as a basis for her retaliation claim.  See supra n.2. 
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LR 56.1(b)(3)(C) Stmt., Ex. 25, Morton Decl.  Ford, however, complains that Morton was never 

disclosed by King in her Rule 26(a) disclosures and moves to strike the declaration.  Def.’s 

Reply 8.  Under Rule 26(a)(1)(i), a party must disclose the identity of any person “likely to have 

discoverable information — along with the subjects of that information — that the disclosing 

party may use to support its claims or defenses.”  Fed. R. Civ. P. 26(a)(1)(i).  When a party fails 

to identify a witness as required by Rule 26(a), that “party is not allowed to use that . . . witness 

to supply evidence on a motion . . . unless the failure was substantially justified or is harmless.”  

Fed. R. Civ. P. 37(c)(1).   

King admits she did not disclose Morton but simply responds that he was mentioned both 

in King’s deposition and her responses to interrogatories, and thus Ford had the opportunity to 

depose him.  Pl.’s Surreply 2.  King does not bother to pinpoint those portions of the record 

referring to Morton.  Nevertheless, upon the Court’s own review, it is clear that the references to 

Morton in King’s deposition and interrogatories would not have alerted Ford that Morton 

possessed knowledge relating to the retaliatory nature of King’s termination.  The prejudice to 

Ford is obvious: Ford could have deposed Morton to obtain additional information regarding the 

statement and the date that the alleged conversation took place.  Nor does King offer any 

substantial justification for her failure to disclose this information to Ford as part of discovery.  

Accordingly, the Court strikes Morton’s declaration from the record on summary judgment. 

Finally, despite her claims to the contrary, King cannot genuinely dispute the fact that she 

was discharged for any other reason than her failure to properly respond to the 5-Day Quit 

Notice.  The notice, dated March 21, 2013, informed her that within five days she could either 

return to work or provide some “satisfactory reason for [her] continued absence to the Human 

Resources Department in writing or by telephone.”  Def.’s LR 56.1(a)(3) Stmt. ¶ 69, Ex. KK.  
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There is some disagreement as to whether King needed to respond by April 1, 2013, or April 2, 

2013, but that is immaterial.  The 5-Day Quit Notice informed King that she needed to provide a 

reason to justify her absence, and King failed to do so.   

King stresses the fact that she “left messages with [Ford’s] Labor Relations Department 

and spoke to [Ford’s] Medical Department” on April 1, 2013, and that her doctor faxed “an 

extension of [her] . . . leave” to the Medical Department on April 2, 2013.  See Pl.’s Resp. 10.  

But contacting Ford was only half the battle.  King still fails to explain how the content of any of 

the communications provided sufficient justification for her continued absence. See id. at 10–11.  

For example, the April 2, 2013 fax stated King needed to extend her medical leave, but did not 

offer the reason why she needed it extended, as the notice plainly required.4  Lacking any 

evidence she complied with the 5-Day Quit Process, a jury cannot reasonably infer Ford’s 

justification for her termination was pretext, and King cannot establish a causal connection 

between her termination and protected activity. 

ii. Causal Connection to Other Adverse Treatment 

King’s attempts to establish a causal connection between her protected activities and 

other incidents of adverse treatment by Ford similarly fail.  King argues Ford’s adverse treatment 

“took place on the heels of [her] protected activity.”  Dey v. Colt Constr. & Dev. Co., 28 F.3d 

1446, 1458 (7th Cir. 1994).  But even according to King’s declaration, the alleged adverse 

actions against her began in 2011, before she ever filed her first EEOC claim against Ford or 

called the Anti-Harassment Hotline.  See Pl.’s LR 56.1(b)(3)(C) Stmt., Ex. 24, King Decl. ¶¶ 9, 

19.  Further, she cites to six dates on which she was subject to allegedly retaliatory discipline, 

4 It is not even clear if the fax went to Ford at all.  While the 5-Day Quit Notice explicitly directed 
King to contact Ford’s Human Resources Department, the cover page of the fax reveals that it instead 
went to Unicare, Ford’s third-party benefits administrator.  See Def.’s Reply Rpl.’s 56.1(b)(3)(C) Stmt. ¶ 
121, Ex. VV.  And although King’s doctor states in the letter that she intended to fax the same to Ford, 
there is nothing in the record to indicate she did.   

10 
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four of which predate her EEOC charge.  See id., Ex. 18.  It goes without saying that a jury may 

not reasonably infer Ford retaliated against King based on an EEOC charge that had not yet been 

filed.  And as for the remaining two disciplinary actions, King offers no evidence that the person 

responsible for them had any knowledge of her EEOC charge or hotline calls.   

Lastly, while King claims Ford improperly marked her AWOL on several occasions, she 

does not indicate when.  In order to reasonably infer a causal connection based on the temporal 

proximity of events, one must necessarily know when those events occurred.  King has not 

provided the relevant dates or facts upon which to base a causal connection. 

B. Indirect Method 

King also argues she can prove both her termination and any prior discipline were 

retaliatory under the indirect method of proof.  Under the indirect method, King must show she: 

(1) engaged in statutorily protected activity; (2) met her employer’s legitimate expectations; (3) 

suffered an adverse employment action; and (4) was treated less favorably than similarly situated 

employees who did not engage in protected activity.  Ripberger, Inc., 773 F.3d at 883.     

King’s ability to proceed under this method, however, is quickly thwarted by the fact that 

she cannot point to one similarly situated individual who was treated more favorably.  To this 

end, King provides two vague assertions: (1) “In some instances, [Ford] calls employees before 

mailing a 5-Day Quit Notice,” and (2) “[her] terms and conditions were less favorable than other 

employees who did not engage in protected activity.”  These are plainly inadequate.  See 

Arizanovska v. Wal-Mart Stores, Inc., 682 F.3d 698, 703 (7th Cir. 2012) (“The ‘similarly-

situated’ inquiry is a ‘flexible, common-sense one,’ . . . but it at least requires that the plaintiff 

name a comparator outside her protected class.”) (internal citation omitted) (emphasis added).  
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Lacking the ability to prove this part of her claim, King cannot proceed under the indirect 

method.  Consequently, the Court grants summary judgment in favor of Ford on Count III. 

III.   FMLA Interference and Retaliation 

 King also sues Ford for FMLA interference and retaliation.  The FMLA provides that an 

“eligible employee” may take up to twelve work weeks of leave in a one-year period following 

certain events: a disabling health problem; a family member’s serious illness; or the arrival of a 

new son or daughter.  29 U.S.C. § 2612(a)(1).  The FMLA also makes it unlawful for an 

employer to “interfere with, restrain, or deny the exercise or the attempt to exercise” any FMLA 

rights or to retaliate against an employee for doing the same.  See id. §§ 2615(a)(1)–(2), (b); see 

also Kauffman v. Fed. Express Corp., 426 F.3d 880, 884 (7th Cir. 2005) (“We have construed 

[§ 2615(a)(2) and (b)] to create a cause of action for retaliation.”).   

To prove either type of claim, King must first establish that she was actually eligible for 

FMLA protection.  Basden v. Prof’l Transp., Inc., 714 F.3d 1034, 1039 (7th Cir. 2013) (requiring 

eligibility to prove FMLA interference, stating that “[t]here can be no doubt that the request — 

made by an ineligible employee for leave that would begin when she would still have been 

ineligible — is not protected by the FMLA.”); Brown v. Pitt Ohio Express, LLC, No. 12 C 2420, 

2013 WL 5221483, at *3 (N.D. Ill. Sept. 16, 2013) (requiring eligibility to prove FMLA 

retaliation); see also Rice v. Sunrise Express, Inc., 209 F.3d 1008, 1018 (7th Cir. 2000) (plaintiff 

bears the burden of proving FMLA eligibility).  Under the FMLA, an “eligible employee” is an 

employee who has worked for the employer for at least one year and for at least 1,250 hours 

during the year preceding the requested leave.  29 U.S.C. § 2611(2)(A). 

According to Ford, as of April 2, 2013, the date of King’s termination, she had only 

worked 970.6 hours in the preceding twelve months.  Def.’s LR 56.1(a)(3) Stmt. ¶ 88 (citing 
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Def.’s Ex. OO, Timekeeping Report, and Def.’s Ex. O, Wynn Decl. ¶ 36).  King denies this, 

opining that the time-keeping report was inaccurate because Ford improperly marked her as 

AWOL for days she actually had worked, and asks the Court to count these days for FMLA 

purposes.  But King does not point to any evidence to establish that the hours in question total at 

least 279.4 hours, i.e., the difference between the number of hours reported (970.6 hours) and the 

number of hours required to be FMLA-eligible (1,250 hours).  King’s general assertion that she 

should be credited for working an unspecified number of days does not create a reasonable 

inference that she worked 279.4 more hours than the timekeeping report shows.  Accordingly, 

King has failed to create a genuine issue of fact requiring a trial as to her FMLA eligibility, and 

the Court grants Ford’s motion for summary judgment as to Count I. 

IV.   Illinois Whistleblower’s Act 

With regard to her Illinois Whistleblower’s Act claim, King invokes the Court’s 

supplemental jurisdiction under 28 U.S.C. § 1367.  See Compl. ¶ 2.  Where no federal claims 

remain, however, a district court generally will relinquish supplemental jurisdiction as to the 

remaining state law claims.  See Miller Aviation v. Milwaukee Cnty. Bd. of Supervisors, 273 F.3d 

722, 732 (7th Cir. 2001).  “[I]t is the well-established law of this circuit that the usual practice is 

to dismiss without prejudice state supplemental claims whenever all federal claims have been 

dismissed prior to trial.”  Groce v. Eli Lilly & Co., 193 F.3d 496, 501 (7th Cir. 1999).  Having 

granted summary judgment in favor of Ford on all of King’s federal claims, the Court declines to 

exercise supplemental jurisdiction over her Illinois Whistleblower’s Act claim.  See 28 U.S.C. § 

1367(c)(3); see also Isquith by Isquith v. Caremark Int’l, Inc., 136 F.3d 531, 532 (7th Cir. 1998) 

(dismissing class action claims under federal securities law and relinquishing jurisdiction over 
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remaining state law claims under 28 U.S.C. § 1367(c)(3)).  Accordingly, Count IV is dismissed 

without prejudice. 

Conclusion 

 For the reasons provided herein, the Court grants Defendant’s motion for summary 

judgment [44].  Civil case terminated.   

SO ORDERED          ENTER:   9/29/15 

 

______________________________________ 
JOHN Z. LEE 

                                                U.S. District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
  
LAWANDA KING,     ) 
       ) 
  Plaintiff,     ) 
       ) No. 13 C 7967 
 v.       )  
       ) Judge John Z. Lee 
FORD MOTOR COMPANY,   ) 
       ) 
  Defendant.    ) 
 

ORDER 

Plaintiff Lawanda King sued her former employer, Defendant Ford Motor 
Co., alleging that it violated her rights under Title VII of the Civil Rights Act of 
1964, the Family Medical Leave Act (FMLA), and the Illinois Whistleblower Act. 
Ford moved for summary judgment on all counts, and the Court granted the motion. 
Now before the Court is King’s motion for reconsideration [91]. See Fed. R. Civ. P. 
59(e).  

STATEMENT 

A motion to reconsider under Rule 59(e) must “clearly establish either a 
manifest error of law or fact or must present newly discovered evidence.” LB Credit 
Corp. v. Resolution Trust Corp., 49 F.3d 1263, 1267 (7th Cir. 1995). Rule 59(e) 
cannot be used to present evidence that could have been presented during summary 
judgment. See Obriecht v. Raemisch, 517 F.3d 489, 494 (7th Cir. 2008).  

King makes two arguments for why the Court erred in granting Ford’s 
motion for summary judgment as to her Title VII retaliation claim. First, King 
contends that the declaration of a different Ford employee, Grant Morton, should 
have been used to show a causal connection between the protected activity and her 
termination. See Pl.’s Mot. Reconsider at 2–4, ECF No. 91. In ruling on the motion 
for summary judgment, the Court found that, because King did not disclose Morton 
in her Rule 26(a) disclosures, she could not rely on his declaration at summary 
judgment. See Summ. J. Op. at 8–9, ECF No. 85. Ford did not have an opportunity 
to depose Morton or obtain additional information about his statements and was 
thus prejudiced by the failure to disclose.  

Relying on a separate EEOC charge filed by Morton, King now argues that 
Ford had notice of his statements and was thus not harmed by the lack of 
disclosure. King’s argument fails for two independent reasons. First, Morton’s 
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EEOC charge was filed on January 16, 2015. So even if the charge was sufficient to 
put Ford on notice about Morton’s statements, it was still filed more than two 
months after the end of discovery (October 30, 2014) and nearly a month after Ford 
had filed its motion for summary judgment (December 19, 2014). Therefore, the 
EEOC charge does not change the fact that Ford did not have an opportunity to 
depose or obtain discovery from Morton about his statements. Next, even if Morton’s 
EEOC charge had come prior to the end of discovery, it makes no mention of King. 
See Charge Outline at 3–6, Pl.’s Mot Reconsider, Ex. B. King is essentially arguing 
that Ford’s attorney should have read Morton’s EEOC charge, realized that it may 
be related to King’s case, and asked to depose Morton despite his not being disclosed 
as a witness by King. Even considering the newly presented EEOC charge, the 
Court stands by its earlier ruling that King’s failure to disclose bars her from using 
Morton’s statements to support her retaliation claim.  

King’s second argument as to her retaliation claim is that the Court made an 
improper factual finding as to the real reason King was terminated. See Pl.’s Mot. 
Reconsider at 4–5. Under Ford’s procedures, an employee seeking to take medical 
leave must provide medical justification within 14 days of the last day worked. If 
the employee fails to provide the medical justification, or if the medical justification 
is deemed to be insufficient, a 5-Day Quit Notice is sent. The notice informs the 
employee that he or she has 5 days to provide a “satisfactory reason” for the 
continued absence. Failure to comply, the notice warns, will result in termination.  

In granting the motion for summary judgement as to the retaliation claim, 
the Court found that King had presented no evidence that she complied with Ford’s 
5-Day Quit procedure. Contrary to King’s argument, the Court did not make an 
improper factual finding. King’s response to the 5-Day Quit Notice did not contain 
any reason for her continued absence. Instead, the note from her doctor just noted 
that her leave needed to be extended. Even giving King the benefit of all reasonably 
drawn inferences, the note is insufficient to draw an inference that she gave a 
satisfactory reason for her continued absence. Accordingly, the Court denies the 
motion to reconsider the dismissal of her retaliation claim. 

Lastly, King argues that the Court improperly granted the motion for 
summary judgment as to her FMLA interference and retaliation claims. To prove 
either type of claim, King must have been eligible for FMLA protection. See Basden 
v. Prof’l Transp. Inc., 714 F.3d 1034, 1039 (7th Cir. 2013). Ford, in its motion for 
summary judgment, had presented a timekeeping report showing that King had 
worked only 970.6 hours—well below the 1,250 hours required for FMLA protection. 
In response, the only thing that King submitted was a declaration in which she 
stated: “Disregarding improper [timekeeping by Ford], I worked a sufficient number 
of hours to qualify for FMLA.” See King Decl. ¶ 16, Pl.’s LR 56.1, Ex. 24, ECF No. 
60. That statement, by itself, is insufficient to create a triable issue as to FMLA 
eligibility. King is correct that a plaintiff does not need corroborating evidence to 
show that an employer’s timekeeping was wrong. For example, in Dominguez v. 
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Quigley’s Irish Pub, Inc., a case on which King relies, the plaintiff had provided an 
approximation of the hours worked. 790 F. Supp. 2d 803, 813, 815 (N.D. Ill. 2011). 
That calculated approximation was enough to create a triable issue of fact. See id. 
at 815. But here, King is just stating that she met the requirement. Such an 
assertion is comparable to a plaintiff trying to ward off summary judgment by 
stating that he was discriminated against. A plaintiff’s burden on summary 
judgment requires that he provide a basis for such conclusions. See Payne v. Pauley, 
337 F.3d 767, 772–73 (7th Cir. 2003) (noting that at summary judgment 
“[c]onclusory allegations, unsupported by specific facts, will not suffice”). Here, King 
needed to provide a reason, such as a calculation of the hours she believes she 
worked, on which to base her conclusion.  

As part of her motion for reconsideration, King does submit a chart tallying 
the hours she actually worked. See Pl.’s Mot. Reconsider, Ex. E. The chart, however, 
is before the Court for the first time now. The information contained in it was 
available to her at the time the summary judgment motion was filed and thus 
cannot serve as the basis for reconsideration. See Obriecht, 517 F.3d at 494. 

Accordingly, King’s motion for reconsideration [91] is denied.  

Date: 8/24/16        /s/ John Z. Lee 
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EXHIBIT #25

Case: 1:13-cv-07967 Document #: 60-21 Filed: 02/06/15 Page 1 of 3 PageID #:967

A 18



Case: 1:13-cv-07967 Document #: 60-21 Filed: 02/06/15 Page 2 of 3 PageID #:968

A 19



Case: 1:13-cv-07967 Document #: 60-21 Filed: 02/06/15 Page 3 of 3 PageID #:969

A 20


	discstat.pdf
	Page 1

	2015.09.29 MSJ Order.pdf
	declaration.pdf
	Untitled 1
	Document (14)



	note to counsel: The Clerk's Office recommends that you save this file locally to your computer and then fill it out.  This way you can file the document via ECF, retain an electronic copy for your records or print a personal copy for your files.
	MS Word file: 
	WordPerfect file: 
	appellate no: 16-3391
	caption: King v. Ford Motor Co.
	Check revised info: Off
	1 full atty name1: Lawanda King
	1 full atty name2: 
	1 full atty name3: 
	2 list law firms1: The Keleher Appellate Law Group, LLC
	2 list law firms2: The Moran Law Group
	2 list law firms3: 
	3 identify corporations: N/A
	3 list publicly held company: N/A
	atty signature: s/  Christopher Keleher
	date signed: September 9, 2016
	print atty name: Christopher Keleher
	CounselOfRecord: Yes
	atty address1: 180 North LaSalle Street, Suite 3700
	atty address2: Chicago, Illinois 60601
	atty phone no: 312-981-0347
	atty fax no: 312-981-0051
	atty e-mail address: ckeleher@appellatelawgroup.com
	Save Form As: 
	Reset: 


